Junta Arbitral na OIC — Organizacao
Internacional do Café

Contencioso Estados Unidos X Brasil
referente ao Café Soluvel

Londres, 1969

Elementos do Processo de
Arbitragem do Café Soluavel



ARBITRATION PANEL
{ o convened under o _ I
* Article 44 of the International Coffee Agreement, 1968

OPINIONS OF THE PANEL

Mr. Odevall, Chairman:

Coffee is the economic life-blood--of many developing countries which .

h

- produce this commodity in-Latin América, Africa and Asia. It givés them

an annual yield of some 2,000 million U.S.deollars in foreign exchange
from the developed countries.
This stability of foreign exchange earnings is brought about-by‘the

International Coffee Agreement which President Johnson in a méssagg to

the inited States Senate has called "one of the most importaﬁt economic

agreements of our time". It was created in 1962 and though it covers

. ' ' ) R [ N
all forms of coffee, whether parchment, green or roasted and inplddes: .
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ground, decaifeinated, 1iquid and soluble coffee, the‘ébffee wdrld?

1

regarded the International Coffee Agreement at this time:gg pp%yarily

~the framework for the export of a ﬁrimary commodity, green coffeé; from

- .
N .

the tropics to the industrialisedci?hntries and the Agreement was.drafted

L]

accordingly. . , -j* ,
T o Wi : .
In the process of economic deve%opmépt, Brazil, the biggest seller
H_,‘?/ - .
g

of green coffee on the world's markets, began to manufacture soluble

coffee. When in 1964 and 1965 this Brazilian industrial product, derived

from the primary commodity, green coffee, was exported to the Unitéd States,’
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. the'.biggest. buyer of coffee in the world, and rapidly gained ground thers,

i

t
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”[théi%nited States Government in 1966 drew the attention of the Brazilian

|
' |
Government to the fact that in their view Brazilian regulations favoured

Brazilian manufacturers. After prolonged, but unsuccessful, negotiations

between the two Governments, the United States Government suggested that.

provisions covering prbgessed-coffee be inbluded in the Internationﬁ;
Coffee Agreement 1968 which was the outcome of the renegotiatibns‘of the
Interﬁatioqal Coffee Agreement 1862. This was accepted by the Memb;r
countries and the 1968 Agreement, which entered into forée onw"
1 October'i968, coﬁiéins.a chabter (Article 44) on processed coffea.1
Article 44 is a compromise between. the Brazilian and the United Stafés
Govgrnments. Its pufpose in a wider sense.is to incorporate.?uies on
industrial products;‘manufacturéd from green coffee or its defivétivés,
. into the rules govérning expofts of this primary cbmmodity. In a |
‘ naf;ower sense it ig designed té solve the dilemma, which hésiafisen
betweén tﬁe United States and Brazilian Governments. _ .; : 1

If a Member considers that the provisions of paragraph (i) of

" Article 44 have not been complied with, it may bring a complaint to
; ' _ |

. . £ N 1
the Qrganization. For dealing with such a complaint the Article.provides,

among ﬁther fhingS; that an Arbitration Panel shall be appointed and shail
reacﬁ.a determingtion on £he matter at issue. The United StéééslGovernment
'ﬁresented such.a cage against Brazil relating to soluble coffee. A Panei
consisting of Mr, Bengt Odevall, Chairman,.Mr. David R.Herwitz and

Mr. Paulo Egydio Martins was accordingl; established and mef'in London

between February 14 and 28, 1969.



Representatives of the United States and Brazilian Governments appeared

before the Paﬁel-and greatly facilitated its work. They have made available

all relevant information. During.the meetings with the Panel, they have

i

ﬁeen'carefe} not to do anything to harm the good relations between.the
two,countries in general. fhey have uoderlined:the'importance of a

cootinued successfull operation of the Iﬁternational Coffee Agreement.
In the dispute:on the Brazilian soiuble coffee exports to- the United States ’

they have; however, taken absolutely irreconcilable standpoints.

The situation must nevertheless be remedied. -Both sides have an i b
interest in an orderly development of their coffee industries and'ae

- Article 44 has been designed to resolve this dispute, it is for the Panel
: P R T

‘to reach conclusions on how to correct the situation. : S - oo

An orderly”deVelopment could in'my view best be achieved pnderfa s . Do
' . .

plan whereby the Brazilian industry knows how much soluble coffee it can

e

export to the Unlted States and the United States industry knows the volume ;
of imports of soluble it can expect from Brazil during eaoh quarter of the i

' coffee year durlng the life of the International Coffee Agreement 1968 1
:I was at one stege prepared to submit such e plan,. which eould haye had |
‘Ithe'adventage of oeing coosistent with the'general provisions of,the. '-;fﬁ‘i
“fhternationai-Coffee'Agreement with respect to coffee exports. 1t WQuid‘her i ﬁ'
gtyen Brazil a scheme of‘planhed_expansion of its eoluble.coffee exports E; w!f
to'the United étates market; which in its turn.would then also have had '
the-assurance of eupplies within such limits, subjectlto contracts being~ N
cono;uded} | ;

. |
An even better solution to the dilemma which an industrial‘broduct !-é

manufactured from a primary commodity under an international commodity

_agreement may pose to world trade, would probahly be to take it out of the



Agreement and treat it under the GATT rules as any other industrial product:

However, the provisions of Article 44 require the Panel to come to

'some conclusions under its terms. . These conclusions must in my view be

the basis for actions which can remedy the unfortunate situation which

has arisen between these two great trading partners.

As the history of this case clearly showsa need to have a remedy

applied to the sifuation,

., "United States Government would be a‘natutal'course to follow; therefore

in the context in which this case has arisen I find that the United. States

is entitled to take sﬁch action pureuant to paragraph 3 of Article 44,

. . . 1
. 1 . . B
1

while having due regardﬁfor'the pf0vieions of paragraph 4 ,of this Article.
I agree with my United States colleaQUe that it would not be constructlve

/to raise procedural obstacles ‘on account of the form of this award

- care. of the 51tuat1on;. .

As this has.béen contemplated on previous occasions

by the Brazilian Government, fhe‘exieting unfortunate situation between

the two Governments in the field of scluble coffee would perhaps be best

1 would . take it that appropriate action by the

On the other hand, Artlcle 44 (3) gives Brazil ‘an opportunlty to take

:
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corrected if the Brazilian Government took it upon themselves to deal with it.

In my view, some action as outlined must be taken by one of the two
Governments, andithe sooner the better. This situation wiil not remedy
. itself.

(Bengt Odevall)

In London, February 28, 1969
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" Mr. Herwitz: K
I certalnly share the Chalrnan s view that the situation nhlch has * |
. ‘arisen between Brazil and the United States w1th respect to soluble coffee ‘
' ie an undeairable one which could advereely affect relat;ons hetween tLe :
-two countries. I also fully agree that the present situation calls for—
._a remedy. I am sat1ef1ed that author1z1ng the Unlted States to take 1 - ! l
appropriate measures to remedy the sltuatlon under Article &4 (3) unless
.Braz1l does B0 1tse1f represents a satlsfactory remedy in the c1rcumstances.
However, 1t seems approprlate that I should separately state the reasons
that have 1ed me to this conclusion.
This arbltratlon arises under Artlcle kY of the Internatlonal Coffee
E Agreement. Paragraph (1) of thet.Article provides as follows:
"No Member-ehall apply governmental measures-affecting its exports

and re-exports of coffee.to another Member which, when taken as a

whole in relation to that other Member, amount to discriminatory
‘ : A

treatment in favour of proceesed coffee as compared with green-coffee.”

The United States has made a omﬁlaint against Brazil under Artiole 44, and
pon the fallure of the parties to reach a mutually satlsfactory solution
of the problem, this arbltratlon panel was convened pureuant to the

provisions of the Article.y The task of ‘the arbltrators as described in

: paragreph 2 (f) of Article 44 is to determine "whether, and if so to what

" extent, there exists dlscrlmlnatory treatment"

For me, therefore, the starting polnt is the questlon of
- whether "dlscrlmlnatory treatment" w1th1n the meanlng of Artlcle Ly
-has been shown, and for reasons that I 5hall set out below,

t

I have no doubt that such a showing has been made. . Howeyer,




- 5.-
/ I have much greater difficulty with the question of the "extent" of
| such treatment which as prev1ouely noted the arbitratore are.. aleo o
called upen to determ:ne.- There ia. of course, force in the Buggestlon
that a contrlbution quota equivalent to that imposed upon exports of
green coffee should be applicable to soluble coffee, either d1rectly
(on the basis of the amount of green coffee involved in each pound of
soluble coffee) or 1nd1rect1y,_a5 by way of imposing the contrlbution
*.quota on the eale of green coffee to soluble coffee producers in Braz1l.
But notice that these two approachee are themeelvea by no means fully
,oomparable; and there is also much in the notion that a'governmental-
measure addreesed to the spacial problems .of a primaryrcommoditj such
as greeh coffee cahnot simply be picked up‘and applied as such to an
‘in&ustrial product like soluble coffee. ‘With the help of the very ahle

and knowledgeahle Agente for the reepectzve sides we have had access to

all manner of tablee. charte and etatietice of wvarying kinde bear;ng on

prices, costs, profite and other factors. But from thxe bewzlderlng
. array of figures it has ‘proved very difficult, to say the 1eaat;rto'“
pinpoint some precise amount, per pound or otherwiee, as the méasure of

the dlscriminatory treatment preeent here. |

' . b . !
7 !

No doubt some’ figure could eventually be arrived at,Juet as triers
.of fact have traditionally resolved the imponderablee in determlnlng the
. amount of damages to which an injured plaintiff may be entltled. But as
'nelther of the other arbitratore could be persuaded to follow thls llne
-in any event. there ls little advantage in pressing it further here.
"I might also observe that the difticultiee alladed to above lead

‘me to share to some_extent.the doubts of my colleagues as to whether the

o npm m m a—
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_ reason to wonder whether it is a useful technique for adjuatlng d1fferencee ;:"

" or wrongly. one of the aggravating cxrcumstancee in this eltuatlon 1s|the

preczse framework of Article L prov1dee the soundest basis for ;;—

‘ .cf reeolv1ng this situation anyway. For one thlng, the structure of .

:{'; Artlcle 44 is such that. at least in the fert instance, once a’ _'

Justified compla:nt hae been made by one party the other_perty is -

supposed to take some correctlve action. This is, of course, hardly

‘a novel approach in the eolution of d1eputes (and there is reason. to

thlnk that it was included in Article L4 upon the 1n1t1at1ve, or at
~least in the intereet “of countr1ee on the exporting side of thie

dlspute) but in the course of these proceedinge I have had 1ncreaeing

between sovereign governmente. Thia ias particularly B8O, perhaps, in a
case like this, where the effort to resolve the eoluble coffee problem
repreeented by Artlcle 44 has been 1ncorporated in a commodlty agreement,

whose baelc focue 1e on the primery product, green coffee. .To be sure,

the relationship between ascluble coffee ‘and green coffee_:e so immediate

and direct that it is perfectly understandable why the effort might be
made to solve problems relating to the one in the context of the'baeic

agreement governing the other. But I thlnk it qulte likely that, rlghtly

" fact that the soluble coffee problem Has been inaected dlrectly 1nto the B

‘basic commodity agreement, with all that that means to the members

concerned. In the 1ight of hindsight, ﬁerhapslthe present s0luble

.

"~ "coffee problem ehould have - been eddreesed separately, but of course with !

full recognition of the special intereet and concern which import1ng countr1es‘

". have with regard to soluble coffee precieely-because it does have the speocial

’“charaeter of being an industrial product which is 1ntimately associated

*

pm
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with and directly affected by a basic commodity agreement.
Laying to one gide these perhaps naive observations, there

is the happy fact that Article Lh itself recognizes the uncertainty of

replying upon the complained-of country to act in eituations like this,

end accordingly paragraph 3 (v), as qualified by paragraph 4, spells out' V

the right of the complaining country to take appropriate stepe itself

" to remedy the situation. This seems to me to offer the proepect of a

sound resolution of the current problem, particularly in viee ofttne
‘repeated aeeurancee on‘thenpert of the very able United States Agent
thet in the event of action under paragraph 3 (b) of Article 44, the
United States would take very seriously 1te obligations under paragraph
. ',#, These prov1sione of Article 44‘mey well embody ultimate w1edom in
| " this area, gince, they enable the "aggrieved" country to adopt a very
flexible response to the difficulty, includlng what seems to me the

'very wise course, often euggeeted by the United Stetes in thie very

sztuation, of imposing a relatively modeet tariff on eoluble coffee

-'1mported from Brazil, etudying its impact on the eituation, and 1ncrea51ng

or even decreasing the teriff as experience with it (or developments in

Brazil) may warrant. And there is no spectre of "unilateraliem" here,

for the United Statea will be acting only after, and in accordance with,

thie decision of an 1ndependent arbitral tribunal.

I recognize that as a technical matter action by the United States
under paragraph 3 (b) should be conditioned upon a finding both as to

the existence of "diecriminatory treatment" within the meaning of

paragraph 1 of Article 44 and the extent thereof. However. I do not

5elieve'it uould'be conetructive for either the arbitrators or the

e e T




éarties to 1ndulge in exten51ve debate .about whether the arbitrators,-: % .
or at least a majority of them,have made the preclse findings apparently

'called for or have otherw1se perfectly complied with the procedural
framework of-Article L, These technical questions, while perhaps noﬂ
unimportant, seem to me to fade into 1n51gn1fioance b951de the criticai |
facts that (1) at -least two of the arbitrators agree that an undesirable

~ situation of the type contemplated by Article 44 has arisen, (2) two. of

the arbitrators have found that a remedy under Article 44 is oalled for,

" and (3) two of the arbitrators have concluded that action by ﬁhe'Uhited :
.Sﬁates under Arﬁiole 4y (3) is the best remedy for this type of situsfion P
in these circumstahces: Hence, I regard it as clear that as a-resuit of

the decision of this arbitration panel, the United States is authorized,
. B . . ) i
in accordance with paragraph 3 (b) of Article 4k, as qualified by

|
1

'paragraph b, to take appropriate counter measures to remedy the 51tuation,
. any appropriate 11m1ts on the response of the United States to this
51tuation will come not from what would have been at best a speculative
~effort by the panel to_measure discriminatory treatment (as concededly_,
‘does seem to be contempleted hy Article Ub) but rather fromlsuoh'sensiole y
.sources as the good will of the United States and the opinion of the
1nternational trading community. (If an outer limit for United Statest
counter measures in this situation is called for, in order to-avoid any
Itechnical impediments, I would be inclined to fix the outer llmlt, in

tariff terms, at 46 cents per soluble pound of coffee, which figure 1s:the
.approximafe product of the_currenf contribution quota of sbout:l7_cents'per

-pound of green coffee and 2.7, the extraction rate used more often by

the parties than any other. Hoﬁever, I see no reason to dwell
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in detail on this matter, as, for example, to try to take account of

the fact that 1ess expens1ve types of green coffee are avallable in

' Brazil, because we have good reason to bel:eve that the flgure the'
United Stateo is li.kely to adopt would be tar loss than this.) = -
In the same vein, another minor problem wzth the approach taken

is that Brazil‘ie not given a ohance to "correct the eltuatlon".before

t the United_Statee takes oounter'oeaeuree, again as contemplated.by
Article 44, Here, however, the diffioulty is even more clearly onlj-
apparent rather than real. Under paragraph 3 (b) the United Statea 15
bound on a continulng basis to take account of any steps- whloh Bra211 ]
|-

may take to co:rect (or equally,_one supposes, to improve) the situation

.(thus again preclﬁding any element of unilateralism); and as to any . '?

abjection that Brazil ehould have the right to move on ito own oefore
the United States takes any actiooAae a result of this'arbitration_
proceeding,‘I can only eocohrege Brazil to do g0, and expresa‘my ooﬁpletej
confidence that the United States would be;more than ullllng to reduce 5
or forego its counter measuree to the oxtent that Brazil takes steps |

, to remedy the situation. | '

There remains the matter of expresaing the reasons thet lead e ' 1i

- to conclude that a case of dlscrlminatory treatment under Artzcle by

haa been established. In the light of what has gone before, I am not S

- Bure whether any ueeful purpose is served by expound;ng at 1ength on’
“this issue, but for the sake of oompletenees I belleve I should record
my views. _
| To recapltulate, using the terms of Article L, which is the
controll1ng standard here- On the basis of all the material subm;tted
to. -the panel, 1nclud1ng the. 1nitial statements, briefs and counter—brlefo

"of the two partlee, the very able oral preoentatione to the panel by the '



Agents for the respective sides, and the many documents and other items
of evidence introduced, I find that Brazil is eppljing governmental :

. measures affeocting its exports of coffee to the United States whlch,:

~when taken as a whole 1n relation to the United Statee, amount to .

dieoriminatory treatment in favour of processed coffee as comparedwith B
green coffee.: | il
Firet, I-take it there is no real dleagreement between toe partlgs :

:that hoth the "contribution quote" applicable to Braz111an exports of "'f
green coffea, and the absolute prohib1tion agalnet ‘the export of-certeln‘,‘
lower grade, leee expenslve types of green coffee from Brazil, conetltute
governmental meaeuree effect1ng exports within the meaning of paragraph 1
~of Article b4, Second, I see no escape from the conclus;on that the
reeult of theee governmental measuree, when taken in conjunctlon with the
overall quota limitations of ‘the Internat1onal Coffee Agreement, 13 that -

. N ?
_ Bralezan producere of soluble coffee can acqulre their raw materlal'

supply of green coffee in Brazil at a price subetantzally below the 1 i% l

‘prloe evailable to producere in the United States: That is, Brazmlmeni

'lproducere of soluble coffea heve the twin edvantagee of access to leso V- ?

. expenelve typee of coffee which are not avallable to Unlted Statee

.producere and ‘the ability to purcheee green coffee whlch is not ethect L

to the financial burden of- the contribution quota appllcable to all i
-purchasee of Brazilian green coffee by Unzted States producere. I i ".i
.belleve that theee oxgnificant dszerences in the price at whxch raw

materials are avellable repreeent an unant1c1pated and unwelcome by-product

i

-of a commod:ty agreement dike the Internetional Coffee Agreement end tPat .

they seriously disruptthe juetifiable expectataone of an 1mporting

'country like the United Statee in this eituetion. o ‘_ e o - i -;

e L L



S results in proceesors of the commod1ty 1n the exportlng country

© prohibiting exports of inferior typee of green coffee. or the relevance

e' to the International Coffee Agreement was eought when the agreement was
/' renewed in 1968 and wh1le the 1enguage of Art;cle bh leavee room for

‘.rev1ew extenelvely the varioue content;one and counter-contentlons of
'Jquota resembles a tax. or whether there are sound demestlc reasons for ‘

.of differences between the eoluble coffee industry and the green coffee

- 12 -

It is not necessary to aftempt'to judge_whether importing or -

"eiporting countriee'have éhe greater share of benefits from a commodity
"agreement to decide that an~importing country cannot be exjected to '

-permlt the commodlty agreement to be ueed in aid of a syetem whzch

i

- having an edventage over the processors in the importlng country. It

is precisely for thze reason, I belzeve, that the eddltlon of Artlcle Ly

g

varying 1nterpretat10ne, as is typzcelly true when a prov1sion is- the

product of negetiation and compromise, I think the Article clearly ':{
. . L -J . : .

was intended to and does reach the situation presented heres - : C v

_In these c:i.rcumetant:ee, I do not think it would be useful to

| e A

the partlee on such matters as how much, if at all, the contrlbutlon o ' ‘

‘business. For however these issues be viewed, the one ineecepable o
fact in the Bituetxon is that as a result of the overall "syetem"
stemmlng from the exxstence of the Internatlonal Coffee Agreement and the
governmental measures.in Brazil prev;ouely referred to, the Braz111an
producers of soluble coffee hare an advantage in the acquieition oft
their raw material supply that ;e not anailable te.prOQueereof'eoluble

coffee in the Unifed States..
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Perhepe‘e brief example uillAserve to illuetrate-the point.
Suppose Brazil imposed a contrlbution quota on all sales of green
- coffee within Brazil as well as thoee for export. Suppose further
that for appropriate reasons of domestic policy, as, for example. to 1‘
encourage rndustrlal deve10pment. the Government of Brazil in such
circumetancee declded to subsidise the soluble coffee 1nduetry by
‘ paying out of general governmenta} revenues, oOn behalf of all Brazilian
producers of eolubleocoffee,-the contribution‘quota due on their
‘purchaees of green coffee. Surely - this would heve the reeult.l
.if not the purpose",l of enabling such producers _to 'export their

finished product of soluble coffee at a lower price than would.otherwise
~F

be the case. Could anyone doubt that thies would constitute e-'governmentalp

measure amounting to "digcriminatory treatment in favour of processed
_coffee as compared with green coffee', within the.meaning of peragreph
(1) of Artlcle L2 Yet it seems to me that from the point of v1ew

of ‘the Unlted States soluble producere there is no real dlfference P

|
between the case just put and the actual circumstances presented here,

whereln Brazilian producers have access to green coffee without the
" burden of a contrlbutlon quota (to eay nothzng of access to leee expenelve
'typee of green coffee) wh11e United States producere do not.

It has been earnestly argued by Braz11 thet since soluble coffee

" is an 1nduetria1 product it is 1lloglca1 and unfair to expect soluble :

‘coffee to be subjected to the ‘aane typee of governmental measureés as

'those deelgned to apply toa prlmary commodity like green coffee. Taken ‘

1n the abetract there ie much force in this propoeltlon- and I have

little doubt, as I noted’ eerlier in a dlfferent context, that a great

e T e e e
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':deel of the difficulty in this very troublesome situation sPrings

from the fact that the problem preeented, and Arfﬁcle L itseif,: f'-
:infolee the aftempt to relate an induetrial-product to a systeﬁf
-‘pased upon“en agreement_controlling a primarf commodity. Nevertheless,
on the issee of whether there is discriminatory treatment ﬁitﬁin the!
meening of Article 44 I regard this argument as beside the poinf.
For'ehe complaint of the United States is based, as I understand.it,
not-upon.imports of soluble coffee as such, but rather ugoe the
‘relative access of Unifed States producers of solubie coffee to the
. raw material supply ef green‘coffee vis a vis Brazilian producefs; 1
and thls is a matter which clearly is affected directly by the ;
comblnatlon of the commodlty agreement and the governmental meagures
applicable to that commodity.

Kgain, perhaps, a brief example can help to illuminate. Suppose
that Braz11 decided to expand its roasting capacity for the purpose of,
exporting roasted coffee in the international market, and speciiically .
to the United States. Suppose further that no contribution qeota was
epplieable either to the green coffee purchesed by Brazilian ekperters
of roasted coffee or the roasted coffee itself when exported. Can ‘
anyone doubt what the effect of this would‘be upon United Stétee_roasters,
whose ;aw‘material_supply ef green coffee would of course.stiil be
subject to such governmental measures as the‘contribution qdofafé or,

.I might edd,:whét the effect of such a situation would be upon thez
.International_Coffee Agreement? But, it may be said, this situetion

_can not‘arise, because.under the applicable Brazilian regulatione exports 1
‘of roasted coffee are in fact subject to the. contribution quota. ' -

Yet this 1s prec1sely the point, and for me the clearest ev1dence that



i
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tﬁe situation presented here calls for peliéf under Article 44.'jF§r eveiy!
a#gument preseﬁted by Brazil to justify the present imbaiance betwéen Brazilian
soluﬁle qoffee producers and those in the United States witﬁ réégrd to the .E*
f#ice at which green coffee is available wouid apply ﬁith more Or less équali?
forcs inlfhe'case of Brazilian ro;gters for export. Indeéd,:I ﬁndefstood‘
the distinguished Agent of Brazil to say as much in his oral ﬁrggentatiﬁn
of the case béfore the panel, in response to a hypothetiqal quesiipn. I
agree with what I believe to have been‘his viéw, that roasted cﬁffée'vould
constitute an industriai product and would hence be akin to soluble coffee
so far as the Internationﬁl Coffeé Agreement is concerned. But ;é wéwhave
learned Brazil itéélf insists that roasted coffee be suﬂjéctgd,ts'the'gaﬁé
- system of governmental measﬁres as'is apﬁlicable to green céffee. I can
find-no distiﬁction.for the case bf‘éoluble coffes, and acc§rdingly I|
conclude that the situation falls within Article 44 and -a remedy‘unde;
that Article is called for.

One fina} point which may-déservé brief mention is the éﬁestion of
"hara' - op "injufy" on wﬁich the parties have divided, with Brazil insisting
that a complainant under Article 44 must show some harm to iégifiﬁate .
‘interests within the importing country; and the United Sateé contending
that no such showing is required. I need not attempt to resolve that
question, since it seems clear to me that when as a result of éovernmental
measures Brazilian producers of solubie coffee can obtain their raw materiai

supplies of green coffee at prices substantially below those éfailable to

United States producers, a situation calling for a remedy unde; Article 44

Sl g

David R._Herwitzlv

is obviously presented.

In London, Febrﬁary 28, 1969
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EQUITY

~Justificagado de sua aplicagﬁo, no direito internacional:

ﬁThe conception of equity must therefore be understood in a very
broad sense, inorder to justify the necessity for deciding political
disputes betuween Statgs. All the more strongly must the tendency to wi-
den and thus to weaken the conception of equity be opposed, that is to
identify it & merely with fairness, with impartiality. In the settlement
of political disputes impartialiity is, of course, necessary and inevita-
ble, but it is noilénough. The man who is simply impartial, the "honest
broker" as Bismarck calls him, sees ‘only éha individual interests of the
disputant States, and not the general interests of the common good of the
infernational community. He may arrive at a compromise between the dis-
putant States, but not at that justice which is supérior to both. Com -
promise, the Eentre line in the parallelogram of strength, tends to fa-
vour’ the more important party. The judge who stands simply as an impar-
tial arbitrator between tuwo pérties, will inevitably, by the laws of me-
chanics, be drawn on to the side of the stronger and more unscrupulous.
Only the judge who stands above the disputants, the judge who consider s
the question from the superior standpoint of the international common

&

good, is capable of a trus decision in equity".

(GUSTAV RADBRUCH, "Justice and eguity in_international relation" - in -

"Justice and Eguity", London, Constable & Co. Ltd,, 1936, pigs.12-13).
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