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" Memhers of'the Panel: Mr. Bengt Odevall (Chalrman)

Mr. David Herwitz
Mr. Paulo Egydio Martins

Mr.'Loﬁdon

Gentlemen, I think it will be clear to you why the method

. of requesting the members of ‘the Panel to read the find?ﬁgs to o .

you was adopted, since this was the ohly way of conVeying-to f

you forthwith these findings, in view of the fact that they

are written in twbﬂof the languages in which we are working. .

' Unfortunstely, though we hope that the English text.— the - ".
. M ' . s

complete Englisﬁ’ggzg-j of,fhese findings will be available

R R —— ,,..—-—""’_ﬁ N . . X . o
this evening, the complete Portuguese text will unfortunately
e T

not be available until earlj next week. We can give‘you

P

fﬁ;EEE?“00p1es of the the Dngllsh text if you S0 desmre, but
equaliy we can arrange to forward to your respective embgssies
as méﬁy copies of both texts as &ou ﬁay indicate you need.
Perhaps you cou;d later on.tell us youf requirements in_tﬁat
respect. | )

The second p01nt I would: 11ke to put to you is that the

members of the Panel have agreed, if you so de31re, that they

will answer any questions which &pu might wish to ask purely

in relation to clarifications of points in the text. This

does not in any way imply any re—opening on ﬁ matter of
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substance — it is purely a matter of clarifying any point -

of the'texhéqn which there may be, at this stage, any doubt,.'

y

Mr., Maciel:

B E— e o
Thank you, Mr. Chairman. ~In~view of what Mr. Loudon. -

has just said, Mr. Chairman, I must confess that I am not

quite clear in one or two points. I would like to undex—

stand the situaiion as it is now, and I might like to ask

you one or two questions. Before doing so, however, would

it be possible, Mr. Chairman, to have a brief recess, so .

"that I can find out whether I have really hnderstbdd'thé_

situation Would that be'in order, Sir?
Mr, Odevall:’

That would be in order. We'll sit here and wait $ill

~the recess is over,

Wr. Maciel:

‘A1l right, thank you.

Mr. Odevall: |

| Ve are in recess now.
Mrl Maciel:

Ye are in recess now? Thank you.

Mr. Chairman, what I am goiﬁg to say is only to clgrify'
the situation in my own mind. And I hope, Mr. Chairman, that
you will not interpret my questions in any way as raising

procedural obstacles eon account of the form of this avard, to
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use the words in your owm 6pipion,' I Have a réa;‘doubtz-
of couﬁée, we shall have to étudy very éaréfﬁily all these -
th;eeVOPinions, as o ﬁave'not & unified award - but at ”
ﬁhe‘moment I have perhaps two questions thaf'I would

like to put to you by way of clarifying my ovn mind. It

before héving had sufficient time to étudy.more éarefulljf".
what has been said by the three members of the Arbitrqtion
Ponel. Befare putting my question %o you, Sir, I woul@_
like to explain what I ﬁegﬁ - I would like to give an

explanation'so that‘you could properly understand my -

' questlon, and the context in “which I out my questlon. :

In my mind, Mr, Chalrnan, the Panel had, as. oerms of

reference, so to speak, 0 examine the situwation thau had

" been brought -to its judgment under paragraph 1 of Article-44,

and then had to determine whether there were ‘discriminatoxry

measures, and if so what was the extent of the discriminatory

- treatment, The actlon, or the no—actlon, that the partles

had to take or would have to take, or not to take, would have

to be based on the award, on the conclusions of the Panel.

" You have chosen to give the conclusions in this form that

has been given, and I am not raising a procedural question
or criticising this effect.
In my mind, if the Panelffound that there was no discrimin-

ation and could not therefore determine the extent of the

-discrimination, Brazil in that case would not be required to take any
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action, and the United States would not be permitted to
take ahy.countcr—measuresq The consequence ﬁculd be,
of course, then, in this hypothesis, no uctlon. |

» But on the other hand, if {the Panel finds that’ there
is discrimination, therefore we would have, according to. g
the terms of reference, to expect the extent of the .
dlscr1m1n1t10n to be determined, so that Brazil would’
be requlred to take. measures or actlon to correct thdt
situation; and that if we did not take these measures
within 30:days the United States would be entitled, theﬁ,": ' '
to take.counter—measures. This is therefore the consequence
if a panel of this kind under 44 finds that there is
discrimination. In other words, the action that Brasil
would have to'takc.would be based on the award. Tha£ ic;
what the Panel indicated as the extent of dlscrlmlnctlon

i

would be thc situation which the Government of Brazil uould

have to take ninimun measures to correct. That would bc'the
minimuf . If we failed to take this action within 30 days
after that period, then the United States could fake.ccuncer-;
- 'measures to the extent indicated by the Panel. That cocld be the - .:
mcﬁimum-of counter—meascres thét the Ucited States_coula take.
fie find, iherefore, that the award - or the conclusions if'ycu
might like to call it thic way - ié a. basic element for eithcr
compelling Brazil into acticﬁg ory if it Fails, to authorise action
by the United States within the limits of* the award.

© But after having . read once each of these opinions and

having heard them read to us, the situaticn is not verl_clear
’ SR

| Daems T
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to me. Apparently — and again, I'm not raising a procedural

obstacle — ﬁe have no award in the sense thaf this wordg'

I think, conveys. We have, apparently, three different :'u
0p1n10ns. Wa mlght ta;ce, of course, the conclusion- tha.t ,
there is no-award, and therefore that no actlon is required
by Brazil under 44 and that no action 1s authorlsed by the“
United States under 44. But again, Mr. Chairman, a con~

cluzion-could be derived from an analysis of the three -

different opinions that have been presented to us, and I . |

think probably this is the intention of the Panel. They .
have decided to present it in this form of three oPinionsl
and not a unified opinion, even if by two members of the

Panel. Andﬁthis is the situation that is not very cleaf to

me, and, as I said, we shall have to study these papers very

' carefulgy;-

But something is right now missing for me to.starti
this e#aminétion, vhich is this that Professor Herwitz'sﬁq
dpinion and Mr. Martins' 0pinioﬁ are clear, but they are also
clearly divergent, in the sense thpt Professor Herwitz-finds?
that there is disc¢riminatory treaﬁmeht, andrhe goes on also
to indicate what would be the outside limit, and Mr. Marbins
-arrives at the conclusion that theré is no discriminatioﬁ
and therefore Ao action is required. This makes youf own

opinion, Mr. Chairman, quite important, but I find myself

not very clear on what some points mean. What I am driving
} . — B

——
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at is this,.that I wish to have gome clarification froﬁ
you, Mr, Chairman; ébout the sense; or thé meaniné
rather, of your own opinion. And my first question to
you, Mr. Chairman,_is this. You say, in your opinion, .
th;t there is.an undesirable situatioﬁ under Article 44..
Well, we all agree with you that this situation is
undesirable. ﬁut according to the terms of reference, -
oﬁ under the terms of reference, it is not clearly indiéatgd,
in your own opinion, whether there is discriminatory .
treatmeﬁt, and if so, to what extent. ihat would he‘the"
minimum for Brazil and what would be the maximum for thé
United States, that is, the limits within which Brezil
would be fequired to take abtion'and the United States
#oulé b;ﬁ;équired to comply with, if they had té take aEtibn'
under this, after 30 days, in the case that Brazil hé.d'hot._'
taken any action  And my precise question to you, lr. Chairman, .
Mr. Odevall, is this. Do you find, in your opinion, that . Lo
there is discriminatory treatment ? And if you do, what'ié
the extent of this? I ask this becsuse this is mot cléarly
indicated in your written 0pinion, and it might hélp us ip;x.
understénding the present position. T might have anothé:
questigz afterwards, Mr. Chairman, bﬁt would you be kind
enough, perhaps, to reply to this first'® Thank you.
Mr. Odevall:

It is true, as my two colleagues lmow, that I have not '

been able to find whether there 1is discrimination or not.
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That I regard mére as, .perhaps, in.the context, a.procédurél;
point. My mind is absolutely dominzted by the unfortunate ‘
lsltuation wvhich has arisen betwaan the two countries. And
I gqually clearly see that this sltuanlon requlreslaction,'
and as we have met under the terms of Artlcle 44, 1 have .i' k |
spelt &ﬁt my conclu51on, namely that I find thet the Unlted
States is entitled to take such action, w1th due regard to
paragraphs 3 and 4 of Article 44.. I also, as you will gee .. = " !
from page 4, invite the Braz1111n Government to look at the : o i
opportunity of taking care of ‘the 51tuation themselves.
For me, in other w&rds, the absolﬁtely dominating ﬁ@;ng'is
that action is required, and that it mus£ be taken to reﬁedy‘ 
this situation. |
Mr, Maciel:
Thank you ve}y much,‘Mi. Chairman. I note, then, that = | &

" under Article 44 in your opinion there is no discrimination,

ee— . . . !

and perhaps bscause of this you have not determined what the-
 exbent of the giscrimination is, I mean, if you find thaif
‘there is no discrimination,.of course,.if would be impoésible
to determine the extent of the diécriminétion. That heips

nme very much in undersitanding what is the conclusion of .the -

- .Panel as such.

The second guestion, Ir, Chairman, thwt I<wou1d llke to

ask you, is this, 1In your written oplnlon on page 3 you

suggest, or recommend, two actions, two kinds of actions.
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1,

One is.a kind of eTport guota and the other is takln ‘nié~
outside the Co fee Agreement and perhaps treatlng it uﬁder o

GATT, And then you l='0 on to say what you thlnk the nartleé

should do under A4 to reneay-thls undeslrable 51buat10n.

Do:g understand correctly, Ite. Chulrman, thav you are sa ylng o .
that these ctlons might be eloher one, or perhap, somethlng

else also; but either one of the two. that you have‘lndlcaue§ e

in‘pége 37? Thank you very much, Sir;l | |

Mg, Odevall:

‘May I first come back to your first question? I said !

that I haven’ 4 been able to find dlecrlmlnltlon, and I also. S |

.gaid that I have not been able eiiher to find uhlt there ' ' !

is not discrimination. Did you imply by your second quesfioﬁ . '
that you wented o kmow if I favoured these golutions.? Or
what was the GATT and the quota solution ? o
ﬁr. ﬁa01él. h ’

My Qnestion was, Mr. Chazirman, whether, when on page 4

you say-that the United States and also Brazil, should-take

some action to remedy this situation; to take care of this

51tu@tlon, wheuher, among these meJSures, you envisage &g

" possible the two that you have mentioned on page 3- speclflcally

2 kind of an export llmlu&tlon or export quota - and uecond,
alternatively perhaps, taking it to GATT, for instance.:
Mr. Odevall:

I %bunﬁ, after much deliberation and after much consult~

ation, that these two solutions — the quota solution and the.
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. GATT solution — went so much av*ray from the thoughts in O
Article 44 that unfortunately, in my owm thinking, I had =
Just %o indicate them &8, to my mind, the best solution...

under uhese 01rcumstancea. “But the answer to your questlon.

——

—
is that, as ve had to come o a solutlon under the terms of -

Article 44, I had to 11n1t myself to the two uuggestlons on
page 4. So therefore page 3 is just a backérouna und as I;"
h0pe; a suggestion for the future. \.

Fr., Maciel:

. Thank you, Mr Chairman, for your clarifications that _
Ithé two suggestions on page 3 are suggestions, and-thét:
because yéﬁ.had to give an 0pinion’undef'44 you wrote whét.
is on page 4 of jour opinion, And thank &ou élso for ﬁdar "
replj to-my firsﬁ’question, and I talke good notelthat'you

‘have said that in your opinion you have not been able to flnd

':that there is dlgcrlmlnatlon and you have not been able to Find -
that there is not discrimination. Thank you. very much, Slr. |
Mp. Loudon: |

Are there any oth;r pointg of clafification,‘gentlemen,

‘which you wish to puf tb the members of the Panel? Pléaée, 1

Mr. F&ank. | |
lir. Frank: - ‘ S S ;

Thank you lir., Loudon. I have noiquestions. To be.éﬁré
it's on a First feading, but we find the decision quite élgaf,
and s5e8 that-two of these decisions authorize action undgr
irticle 44.: As we are endihg this arbitration I wish, onv

.0 _ .
behalf of my Governmeni, to express its deep appreciation
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0 enéh member of'this Panel: to you, M. Chalrman, to you,'
Mr, Martlns, and to you, Professor Herwitz, for your w1111ng—
ness to assist the Governments of Brazil and the-Unlted uuates o
inijﬁis‘arbitration, and for your efforts darlng thls arblur t-
ion. Thanl you.
'.Mi; Loudon: - Mr. ﬁaciei?
Mf, Maéiél: .

Thank you verﬁ much, Sir. Me, Chairmap, I think we are
:really ending tﬂis. ‘As 1 said, we will study very carefully_
these three oyinioﬁs which have been given to us, and see
whethér we can derive.dny conciusion, és the conclusion'by
the Panel - a p01nt vhich is not clear to me in view of these
three oplﬁlons in UTlLlﬂé and the answer that you hwve glven
to my ouegtlonu. Finally, Rr. Chalrmmﬂ, I want to asooclate
myself w1th Mr, Frank in thanking the three- members of - the
Panel for all ‘their work and the patience they have showm. . .
And I hope, Mr. Chairman; as hés freviously happened in;Cpffee,
fhat I have made three new friends. You are already an.old
lfrlend, Mr. Odevall, but 1 hone that I would be counulng
-Profesuor Herwitez and.\h' Martins and Hr. Frank as such,

" This hag been a very con5uant featurg in my partic;patiénfét
least in the coffee discussions, that even my opﬁonents have
alvays turned in the end to decome my friends. .Mi.‘Ldu&on
" hereis a living example.. And %o this hlstory unfortunately
there is only one exception,.but I am sure that there will be

- no two exceptions. Thank you very much, Sir.



: Records/20
- Page Eleven

¥z, Loudon:

Thank you very much, Mr. liaciel. Well, gentlenen - ‘oh,

I'm sorry, Me. Chaifman, I believe.you....
. Mr. Odevell: ]
T vould llke to gaJ, on behalf of my two colle UEeS,
,fhat'we expected this to be 2 thankless job. We proved .
wrong on that score, and I would like to say that it was
-hear{-warming to heve this tribute paid.to us by the twé
agents. The experience has been dn'enrichiﬁg‘one, gnd.i
can assure you that three men hﬁVe struggled not only )
with themselves but very much with their'consciences.;ft
' Whlle I have the 1c’loor, Hr. Loudon, may I, as 1 have.
‘been pdrt of those who have caus ed so much trouble to uhe
Orsanlsitlon, thank you and yourIOOLleaguea, the Secretwry
(today M. Peter Inox) for the facilities you have sé
generouslj given to us, not onlj in the form of mannower
but in the form of overtime and kindness. Ve are gsPeci@liyj
grateful perhaps, 1 would say, %o the interpreters, the.
<translaters and the stenographers; who have done so.muéh for
us to haqé'access to the imporiant ﬁords that have been
spbken here, and afferwards reprinted and read, by us 511, ‘
with the greatesﬁ care, and pondered. I thank you all.
Mr, Loudon:
Thank you very much, lMr. Odevall, it's moét kind.of &pu,.
and I appreoiaﬁe #ery much your very kind remarks, I wguld

like to say, I think, on behalf of the Organization, if you
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will allOW me to do so, that not ohly was it a great pléasure
Kto glve whatever help we couwld glve, but we also do appre01ute
the tremendous amount of work whlch_everybogy who has been_
iﬂtolved in this matter has put into the case. -Thislis Aéé_
by any manﬁer of means confined to_meﬁbers of the staff:bf.it
the Intern;tioﬁal Coffee Organization — hard though they have
undouﬁtedly-ﬁorked - we appreciate équally how ﬂard_ |
members of the Panel have workéd.. I happen té lnow some'bf
. the hours they have kept, and I'm sure the work done by the
two delegations mist have been equally hard. But at least
as Mr. Maciel sayé, one of the greatest satisfactlons in
matters of this nature to the Organizétidn is that.theéé
controversial issues can be dealt w1th in a splrlt of amity
~even if not to the entire satlsfactlon of elther party..

Before we conclude our neetiag there is one point wﬁichl.
concerns the two delegationé and the Secretariat and,_pe?hépé,
the members of the Panel as wéll. And that is, how we are
now'going to proceed over one rather important matter of’detail.
Ve pr0pose to 1nfovm the members of the Council - unless anybody
here feels that this is an undesirable meuhod of doing so - by
circulating the texts, translated into the various languagés
of the Organization, to the Hembers ﬁnder cover of a very brief

1
Executive Director's document. Oﬁr feeling is that it would Be
of doubtful wisdom to fry to make a precis of these findings,
or try, in any way to interpret them. This is ﬁot ourzfﬁnction,
and we might cause much more hérm than good if we-endéavéurea

to do so. But it will be impossible to put that course of action
o . : e

1
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into efféct until the course of next week ~ the latter part j

of next week.in all'probability, by the time.we‘finiéh ali
translations required. Thg_English‘is already reédy as‘i'told'
you earlier, uﬁe Portuguese will be ready fairly soon néxt'
”week ‘but of course we still have to think'in resPect 6f both
“rench @nd Spanish so this will take some time and 1 don't
env1sage the possibility of circulating these findings in all “
the languages, much before the end of next week for tho»e ‘
reasons. In the mcanwhlle however, we knoy.— and we've had

some evidence of the interesst —that there is a great deai of?
interést in the outcome of the work of the Panel. Now thé
' question arises,.what communication, if any, does the Secréﬁariat
issue to the Press? iAnd if anything is iséued vwhat forﬁ:should
Cit taken'-We”would very much appreciate your advice, thé

advice of all members,. all those who are here present, members
i

o

of the Panel and two delewatlons, on this peint whlch could
become guite a_dsziEEEENBﬁé for-all of us if we fail 6 handle
it with reasoﬁable tact. | |
My, Odevall: |

You have invited all of us to try and answer yoﬁi éueétion;
I don't think reslly, that I should ;ry_énd ansver -it':'dn_i:eﬁalf _
of the Panel, not even on behalf of myself as, technicaliy,.we
'ére now out of the‘qqestion.' We have delivered our'oPiniqﬁs y
to you and we perhaps think that we have done our'part by that,
“and 1 don‘t‘thinkvﬁhat“anyﬁne of'us has the intention'bf‘doing

anything else but defer to you for further clarification.. Now,
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apart froﬁ thls, it is an old experlence uhat you had better
tell the Press as soon as p0531ble or else you onlJ get
distorted versions., Thank you.
Thank you Mr. Odevall. Your advice - advice which;Aas .

a mauter of fact, we very much agree with— and gt's because
we agree wzth the need to, or the desirability, at lea

of saying something very quickly, that we thought it de51rable
to h&v::some slizht consultation wluh 31l those who are

involved in this matter before we all break up. If we're
foing to say something to the Press quickly, there are ﬁwo
nossibilities. Vie can proﬁidé tﬁe Préss with the English tekts,
either late tonlght but not later than tomorrow. o
That's one possibility. Then tbev will have the whole story,
though it may nat be as readily accepiable throughout the world,
in English zlone, as it would if we had 1t translated into all
the %elevant languages. Alternatively, we could considéf some

form of Press Communique, vhich, 1f we were to consider, I |

‘think we'd like the-assistange of the two delegationsin drafting -

Because this will affect botk of them very much indeed. Those
appear to be the two possibilities open to us for a quick method
of informing the Press, ﬁhich we have reason %o suppdsg'ié %ery
anxious indeed to have some information about the outcome of

the Panel's work.

 Mr. Frank:

Thank you Mr. Loudon. We would not disagree with whal the
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Chairmen, or should 1 say éerhairman, Mf. Odevally has‘saia,
That is, that it is perhops best to give the'Press the réal;
story, rather ¢han subject all of -us to the possibility .of
distorted stories. I suggest that a Press Release will
: ¢

either be a summary of tho decision, in which case we will
involve ourselves in the interprefation of it agein, or'if"
will not ?ontéin substance, in which case we'll be back.with
the probiem of the Press being even more iﬁquisitive because
it will kmow that something has happened, but not what.‘ |
Therefore, I think we would subscribe, éubject to what else
is said here, té four first proposal, that is, thé-reléaéé,
of the opinions of the Panel in English, and as soon as the

Portuguese is available,the Portuguese aznd as soon as- the

other languages.are available, the other la suzges.
Mr, Odevell:
Thank you very much kr. Frank. MNr. Haciel.

Mr. lMaciel:

8

I feel, I think I feel, the same way, Mr, Chairmen. If

we had to write a Press Commmiguéd saying vhat the decision is,

perhaps we'd be starbing this all over a2gain, because I'm not

clear what the decision is. I have tried some clarification =

"o ask you, tr. Odevall, for some clarification - and these

clarifications you have given ne are]very useful and fhey.i“
confirm the impression that I had, that this will be sﬁhjgct

to a 1§t of irmterpreting. Thérefore, it would be verf difficult
to give to the Press, to fell the Press what the &écisidn wés,

because we don't know yet what the decision was. Therefore,

i
i
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a very short Fress.

it appears to.me that either you give

Release saying $hat the Board, the Panel, has'conclu&ed

itg work and that!'s that, or you give them the texd of .-
the, three opinions. It would be very difficult, not to
say impossible, to have a Press Communigue saying what -the

decision was, because we are not sure what the decision

Thanle you.
Yr. Odevall: *

‘Phank you very much ifr. Maciel.

Mr. Loudon:
Could I‘know‘what the members of the Panel feel about

this,~if they-have'any views : We had one difficulty.héfe,
and that is that — puragraph (g) is it? - sub-paragraph (&)
of paraazraph 2 of Article 44, ﬁot only reguires us to .
notify the Members concerned forthwith, but alsoc the Gouncil -
and here is where we all too often run into difficulties'*- |
sometimes the iiembers, the olher liembers, the Council itselfi
incline to resent the fact that they get the information '
about impgrtanﬁ matbers vie the Press, long before we can give
them the.informmtion ourselves snd this, I think in viaﬁ.of.

the advice we have had is 2 risk we must run. But I nope that
wpressed of this method of doing
i

if there were any criticisms &
the work, we should have the support of the Bragzilian and the

United State's Delesations in the forthcoming Council meéeting.

I think, vhat we'll do, is issue something this evening, very

briefly to the effect that the Pinel has completed its work

Q
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and made its findings and that the text of the findings will

be available in English on Monday, bty which time we may have

been able to start sending some of the text out. TUnless

there is any other advice to be given on this point, we'll

follow those lines, since the dengers of silence are evan

sreater then the dengers of indiscreet speed. te'll muke

2 very brief statement tonight to the Pressy, if the are
' & €8S, ‘

-

gtill abhout, that the Panel has completed its work; that its

findings have been presented to the Executive director and -

that the findings will be available in English in the oourSe:

of Monday next. That's alright with everybedy, and in the

meanwhile, I would hove — I'm sure I can say g0 in every

confidence = nothing will he said Lo the Press other than

that, until they receive the texts on Honday. VWell, thank

you verg much, CGeatlemen, @nd thank you Mr. Tdevall, L,

Marbins and Professor

~

for =ll you hive done

said before, it has been a nleasure to

in this rather arduous task, Thank you very much indeed. .

Herwitz. Thank you oll very much

le to help you

and the two Deleg.tions and, os I have

|



